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Gustavsson’s paper in 2015 tantalisingly suggested the idea of a Nordic alternative to London as
a centre for maritime dispute resolution. He suggested not to “adopt a wait and see attitude”
regarding the possible decline of “London as the empire of dispute resolution in the maritime
market”.1 Since the last ICMA conference in my home country of Denmark, the Nordics have not
adopted such an attitude. The Nordic Offshore & Maritime Arbitration Association (“Nordic
Arbitration”) came into existence two months after ICMA XX, in November 2017.
Efficiency is the guiding star in the rules and guidelines of Nordic Arbitration. Its three types of
efficiency are briefly touched upon in this paper, each a blade that propels the association
forward.
The first efficiency is shortening the procedure, by streamlining international precedents such as
the UNCITRAL Arbitration Rules and the IBA Rules on the Taking of Evidence in International
Arbitration.
The second efficiency is providing a bridge between common and civil law systems. One no longer
has to accept being at a disadvantage if one is a common law lawyer unpractised in civil law
proceedings, and vice versa. One can choose a system that reflects both legal traditions.
The third efficiency is minimising uncertainty. Unfortunately, Brexit causes uncertainty, and the
choice of Nordic Arbitration with the experienced and sophisticated Nordic legal systems
increases the certainty of the steps required to achieve a final and binding resolution of a
dispute.2
Parties look to arbitration for an efficient and binding procedure, and Nordic Arbitration
pragmatically provides this at lower cost than institutional arbitrations. This is because Nordic
Arbitration does not have a secretariat to whom it pays salaries and expenses. Instead, there is a
12-member board of eminent Nordic lawyers and academics who act on behalf of the association.
1. Efficiency – shortening the procedure
One blade of efficiency simply shortens procedure. This can be seen in both Nordic Arbitration’s
rules of arbitration (the “Rules”) and its best practice guidelines (the “Guidelines”).
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The Rules are explicitly stated to derive from the UNCITRAL Arbitration Rules.3 UNCITRAL sets the
standard for arbitration, and Nordic Arbitration is in good company, as many arbitral centres have
institutional rules based on or inspired by such UNCITRAL rules. Such arbitral centres span the
globe and include the Tribunal Arbitral de São Paulo in Brazil, the ADR Institute of Canada, the
Shenzhen Court of International Arbitration, the Hong Kong International Arbitration Centre, the
Danish Institute of Arbitration, the Permanent Court of Arbitration at The Hague and the
Singapore International Arbitration Centre.4
The Guidelines unpacks the “black box” of arbitration so that the parties and tribunal have
greater certainty as to what to expect when they enter into proceedings under the Rules. Apart
from a structured procedure, which the tribunal should take into consideration and the parties
should follow,5 the Guidelines also have two appendices. The first is a matrix of case management
conference considerations, which goes into greater depths than many institutions’ guidance. The
second is a streamlined version of the IBA Rules on the Taking of Evidence in International
Arbitration 2010 (the “IBA Rules”). In short, the Guidelines provide transparency and a costefficient structure that removes the need for long, and potentially expensive, discussions
regarding what procedure to abide by.
Six examples follow of how proceedings have been pragmatically shortened, compared to
international precedents:
Firstly, there are fewer requirements for a Notice of Arbitration than those stated in UNCITRAL.
The Rules state that, in a Notice of Arbitration, it is only recommended that details are provided
concerning such issues as identification of the relevant contract, description of the claim and
amount involved, and the relief sought.6
These details are required for UNCITRAL,7 but these details can often change by the time of the
Statement of Claim. Accordingly, Nordic Arbitration whittles down the arbitration paradigm for
more succinct proceedings.
Secondly, there is no Response before the appointment of the tribunal, unlike for UNCITRAL.8
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No response simply allows the proceedings to get going more quickly.
UNCITRAL has a submission for each party before tribunal appointment, as does many arbitral
institutions. However, this often prolongs proceedings if a respondent is uncontactable, or simply
does not fulfil the deadline to respond because it disputes jurisdiction or decides not to
participate.
Recalcitrant respondents exist who fail to fulfil arbitration deadlines or begrudgingly do so at the
last minute owing to issues such as lack of proper notification or lack of jurisdiction. Indeed, it is
not an unheard of tactic to drag heels as respondents in order to exert pressure on claimants
because respondents know that the longer they prolong proceedings, the greater the expense to
the claimant(s). Removing the response does away with such stalling tactics.
Thirdly, if a party has appointed an arbitrator, the time given to wait for another party’s
appointment before asking Nordic Arbitration to appoint in default is shortened. UNCITRAL gives
30 days,9 Nordic Arbitration gives 21 days. 10 The shorter period speaks for itself regarding
efficiency.
Fourthly, UNCITRAL states that the time periods between written statements should not exceed
45 days,11 the Guidelines state that the first round of submissions has 28 days as the time period,
and for later rounds, 21 days.12 Again, shorter periods manifestly denote greater efficiency.
Fifthly, factual witness statements are no longer the standard. The IBA Rules give the option to
the tribunal that it may (Article 4(4)):
…order each Party to submit within a specified time to the Arbitral Tribunal and to the
other Parties Witness Statements…
Although tribunals ‘may’ rather than ‘shall’ order witness statements, inclusion in the IBA Rules
suggests that witness statements are the standard to follow. However, their preparation takes
time and costs. Accordingly, Nordic Arbitration present witness summaries as the standard
(Article 4(4) of the Nordic Arbitration rules on the taking of evidence (the “Evidence Rules”)):
The Arbitral Tribunal may order each Party to submit to the Arbitral Tribunal and to the
other Parties a summary…
Moreover, Nordic Arbitration is clear that written witness statements “will not be used unless the
Parties agree to the contrary” (Article 4(5) of the Evidence Rules).
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Shorter documents are to be welcomed, and so the preparation of the “subject matter of the
testimony” under Article 4(4)(b) of the Evidence Rules (for summaries) is likely to be more
efficient than “a full and detailed description of the facts” under the IBA Rules (Article 4(5)(b))
(for statements). One may think that summaries could lead to a decrease of efficiency because
more work would have to be done before the hearing to ensure that one can anticipate what is
not in the summaries and which may be brought up by opposing counsel. However, in reality, a
well-prepared counsel is likely to prepare the same amount, whether summaries or statements
are at play, to minimise the risk of facing an unexpected point.
The last example is that there is no express provision in the Rules to request an interpretation of
an award, again unlike in UNCITRAL.13
Simply, applying for interpretation of an award can be used as a tactic to prolong the proceedings.
Removal of such a provision pragmatically removes the likelihood that such a tactic is used and
allows for a fleeter resolution of disputes.
2. Efficiency – a bridge between common and civil law traditions
Then comes the second blade of efficiency. Nordic Arbitration provides an easier (and so more
efficient) choice when advising clients which system of arbitration to use because it bridges the
two legal worlds of common and civil law. A balance is to be had between these worlds, as
although civil law jurisdictions outnumber common law ones almost two to one,14 common law
traditions such as document production and a focus on witness evidence are often seen as de
rigueur in international arbitration.
Furthermore, one of the advantages of arbitration is that the parties can choose a neutral place
of arbitration, so that no party has an undue advantage. For example, Geneva can be chosen as
a seat of arbitration if one party is French and the other German, or Stockholm may be a seat
between western and eastern parties. Similarly, Nordic Arbitration is not only an alternative for
Nordic (and non-Nordic) parties compared to London, but the association is also an option if one
comes from a civil law background and does not want to be disadvantaged in common law
proceedings, and vice versa.
No default document production orders
The likely most welcome proposition of Nordic Arbitration, recognisable from the civil law
system, is limited document production. Article 3(2) of the IBA Rules states:
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Within the time ordered by the Arbitral Tribunal, any Party may submit to the Arbitral
Tribunal and to the other Parties a Request to Produce.
The “may” in this provision certainly does not prevent the parties from considering requests to
produce as tools to prolong proceedings. Although documents can be requested from the other
party in civil law proceedings, this is more popular in common law jurisdictions because lawyers
in such jurisdictions are well acquainted with the procedure of discovery or disclosure.15
It would not be unusual for civil law lawyers to have had the experience that common law lawyers
will use the IBA Rules to request large amount of documents, to match common law
discovery/disclosure expectations. Moreover, civil law lawyers may be surprised when they are
requested to produce documents that support another party’s case, and they may not have a
ready reason to refuse production of such documents as found in the list at Article 9.2 of the IBA
Rules.
Moreover, wading through large amounts of documents, whether in hard copy or electronically,
neither aids efficiency nor potentially the outcome of the case.16
The Evidence Rules come to the rescue by emphatically stating, at Article 3(2):
The Arbitral Tribunal may not order any of the Parties to produce documents …
The first sentence is a clear signal that discovery and disclosure, as known in the common law
traditions, are not standard in Nordic Arbitration proceedings.
However, Nordic Arbitration highlights its neutral stance by not going as far as the Prague Rules
(namely the Rules on the Efficient Conduct of Proceedings in International Arbitration (Prague
Rules)). The Prague Rules have origins in the civil law, as its Working Group was formed from
“mainly civil law … countries” and emphasise the tribunal’s more active role in managing
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proceedings “as is traditionally done in many civil law countries”.17 The Prague Rules state that,
at their Article 4.2:
Generally, the arbitral tribunal and the parties are encouraged to avoid any form of
document production, including e-discovery.
Nordic Arbitration does not go as far as the Prague Rules because the Evidence Rules state that
requests to produce are possible if the parties agree or the tribunal decides otherwise (see Article
3(2)). The Prague Rules are not so explicit, moving away from the wording of the IBA rules, and
stating that any requested document production should be raised at the case management
conference, and a party can request document production at a later stage of proceedings “only
in exceptional circumstances” (Article 4.4. of the Prague Rules).
In any case, Nordic Arbitration changes the default position of the IBA Rules and this is likely to
attract all those who appreciate efficient use of time and costs, whether from a common or civil
law background. Even considering Nordic Arbitration’s two exceptions which allow requests to
produce, as stated above, these are likely not to be often used unless to save time and costs. This
is because it would be unlikely that parties would agree to document production unless it is
obvious that considerable time and costs would be saved for both sides. Similarly, it would be
unlikely that a tribunal orders document production in opposition to one of the parties unless it
considers that it would be in the interests of the case, and so likely to save time and costs.
No tribunal-appointed experts
Nordic Arbitration also reflects common law practice. One example is not having provisions on
tribunal-appointed experts.
Both the UNCITRAL Arbitration Rules and the IBA Rules have such provisions.18 However, neither
the Rules (reflecting the UNCITRAL Arbitration Rules) nor the Guidelines (reflecting the IBA Rules)
include this provision.
As an example of common law adversarial practice, the English position is that, although parties
obtain court permission to call an expert and that it is explicit that an expert’s overriding duty is
to the court,19 it is the parties who instruct an expert, not the court.
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This is in contrast to the Danish civil law system that is more similar to the tribunal-appointed
expert provisions of the UNCITRAL and of the IBA because in Danish court proceedings the court
instructs the expert, albeit based on the questions of the parties.20
In theory, tribunal-appointed experts make sense. Tribunals often have to choose between
conflicting expert reports as presented by conflicting parties, regarding technical subjects in
which they may not have in-depth experience. One single expert report that the tribunal can rely
on would raise expectations of saving time and costs.
However, in practice, tribunal-appointed experts do not preclude the use of party-appointed
experts, which parties may still wish to appoint in order to ensure that their respective case is
fully presented. In such cases, time and costs will increase not only due to the appointments of
the party experts but also because of the likely back-and-forth among the party experts and the
tribunal expert.
3. Efficiency – less affected by Brexit uncertainty
The last blade of the propeller of efficiency is a dispute resolution system removed from the
English system owing to Brexit uncertainty. Gustavsson’s article pointed out the issues where a
Nordic system could provide an alternative to a London centre of maritime dispute resolution.21
Brexit, voted upon after the publication of Gustavsson’s article, has unfortunately provided
further reason to consider such an alternative to London. The uncertain consequences of Brexit
reasonably mean that a dispute resolution system that is not closely aligned with London and its
English laws is seen as the more efficient choice; a dispute resolution system such as Nordic
Arbitration.
If a deal is reached between the UK and EU by 31 January 2020, many EU laws will still apply
during a transition period until (presently) 31 December 2020,22 but there is still uncertainty
regarding what will happen after this period.
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Similarly, there is uncertainty as to what would happen if there were a no-deal (potentially from
1 February 2020), where the UK would leave the EU without a transition period.
In either case, uncertainty would cover issues such as jurisdiction and enforcement of judgments.
At the moment, the Brussels Regulation (recast)23 (and the associated Lugano Convention 2007)
would no longer apply after the transition period (to cases instigated after the transition) or after
a no-deal exit. While the UK has acceded (and suspended accession) to the Hague Convention on
Choice of Court Agreements 2005 as a precaution in the event of a no-deal Brexit, the convention
does not serve as a fully viable replacement of present EU instruments. The convention only
covers exclusive jurisdiction clauses (and not other jurisdictional issues that the EU regulation
covers).24 Furthermore, the convention does not cover certain maritime matters, including
“carriage of goods and passengers … limitation of liability for maritime claims, general average,
and emergency towage and salvage”.25
Likewise, the EU has stated that EU law on judicial cooperation will no longer apply from the
withdrawal date.26 For example, this means that the rules regarding the service of documents
and the taking of evidence between the UK and the EU Member States would likely fall back to
the respective Hague Conventions, regarding Member States who are contracting parties to the
respective convention. The UK is a party of the Hague Conventions on the service of documents
(1965) and on the taking of evidence (1970). However, as these conventions are approximately
half a century old and do not take the latest technology into account, they are likely to be less
efficient.27 There may also be uncertainty as to how these old conventions will practically apply
in the modern day.
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Conversely, one might sail to the defence of arbitration in England to say that Brexit would not
affect the UK’s membership of the New York Convention,28 English courts would be allowed to
issue anti-suit injunctions regarding court proceedings in EU Member States,29 and exchange
rates may make English legal costs more competitive.
However, continuing political uncertainty may outweigh advantages of English arbitration. For
instance, the UK was originally due to leave the EU on 29 March 2019 and the leave date has
been extended three times.30 The UK will also have its third election in five years in December
2019. Companies are leaving, and are increasingly investing outside of, the UK.31 Indeed, this
paper is written in November 2019, and the points stated in this section may be superseded by
the time of ICMA XXI in March 2020, owing to the speed of changes and the uncertainty posed
by Brexit.
Nordic Arbitration, with its associated experienced legal systems, advocacy focus, and English
fluency, would be a reasonable choice for those wishing to duck the uncertainty.
4. Efficiency with sustainability
Lastly, in what waters does this three-blade propeller of efficiency drive Nordic Arbitration? One
can increasingly say in waters of sustainability, United Nations Sustainable Development Goals
and carbon neutrality. For example, the International Association of Ports and Harbors has set
up the World Ports Sustainability Program, which is expressly guided by the UN Sustainable
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Development Goals.32 Technology is being developed to cut CO2 by new propeller design.33
Mærsk has set the enviable target of having net-zero CO2 emissions from operations by 2050.34
There are expectations that shipping will have more environmental regulations in the coming
years.35
Nordic Arbitration is not exclusively for Nordic seats of arbitration nor exclusively for the
maritime industry. However, its name highlights that its focus is on the shipping sector and on
delivering a Nordic approach. With such an approach, businesses are unlikely to be disappointed
with the Nordic credentials regarding issues such as the rule of law and sustainability.
According to World Justice Project’s Rule of Law Index 2019, Denmark, Norway, Finland and
Sweden take the top four spots respectively.36 According to The Sustainable Development Report
2019, Denmark, Sweden, Finland take the top three spots in its Sustainable Development Goal
Index (with Norway and Iceland respectively 8th and 14th).37 Consequently, Nordic countries are
recognised as leaders in the rule of law and sustainability spheres, which may reassure businesses
that Nordic Arbitration efficiency is not at the expense of either.
Conclusion
Nordic Arbitration is a new arbitration association. However, it is also an innovative association.
It has listened to businesses’ demand for efficiency to develop a streamlined process that
resolves disputes in a final manner by way of awards that are enforceable across the world.
Businesses’ demand for efficiency is the propeller that drives Nordic Arbitration forward, by
shortening procedure, bridging common and civil law techniques and providing a safe haven from
the storms of Brexit, which show no signs of abating. The ability to provide such a service against
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the background of Nordic top rankings, both in the rule of law and sustainability, suggests that
Nordic Arbitration is a suitable contender as an alternative to the London empire of maritime
dispute resolution. The business sector seems to agree too, as Nordic Arbitration is increasingly
seen in dispute resolution mechanisms, such as those of the 2019 Nordic Marine Insurance Plan.
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